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Lease of real estate 

Parties 
Monash City Council ABN 23 118 071 457 
of 293 Springvale Road, Glen Waverley VIC 3150 ("Landlord") 

and 

Oakleigh Tennis Club Inc. (Registration No.A0012347X) 
of 6 Botanic Drive Glen Waverley VIC 3150 ("Tenant") 

 

Background 
 

A. Oakleigh Tennis Club Inc. (Registration No. A0012347X) previously located at 2A Park 
Road, Oakleigh and the North Oakleigh Tennis Club Inc. (Registration No. A0005925E) 
previously located at 14-16 Atkinson Street, Oakleigh ("the Clubs") have agreed to 
merge and to relocate to the Premises. 

 
B. The Clubs have merged and will now operate under the existing entity Oakleigh Tennis 

Club Inc. (Registration No.A0012347X). 
 

C. The parties have agreed to enter into a lease of the Premises subject to the terms and 
conditions of this agreement. 

 

Agreed terms 

1. Definitions and interpretation 

1.1 Definitions 

In this lease: 

"Bank" means a bank authorised under the Banking Act 1959 (Cth). 

"Bank Guarantee" means a bank guarantee for the amount stated in Item 13 of the 
Schedule and in accordance with the Landlord's requirements in clause 21.2. 

"Business Day" means a day on which banks are open for general banking business 
where the Premises are located, but does not include Saturdays, Sundays or public 
holidays. 

"Commencement Date" means the date specified in Item 5. 

"Construction Work" means any work carried out by or for the Tenant to, in or for the 
Premises for which a Principal Contractor must be appointed under the OHS 
Regulations. 

"Council Policy" means any policy adopted by the Landlord in its capacity as the 
municipal authority from time to time. 
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"CPI" means the Consumer Price Index - All Groups Melbourne or if this index is not 
available or is discontinued or suspended such other index that represents the rise in 
the cost of living in Melbourne, as the Landlord reasonably determines. 

"CPI Review Dates" mean the dates specified in Item 11. 

"Dealing" means the Tenant: 

(a) transferring this lease or subletting the Premises; 

(b) mortgaging or encumbering its interest in this lease; or 

(c) entering into an agreement that gives any person the right to enter into 
occupation or possession of the Premises or any part of the Premises or any 
goods or property on the Premises. 

“Emergency” means an incident or event: 

(a) declared by the Commonwealth or state government to be an emergency 
(including but not limited to a natural disaster, bushfire, earthquake, cyclone, 
severe storm, flood, act of war or terrorism) or by the Monash City Council 
where the event is not of national or state significance but in any case such 
event will have characteristics of an intensity potentially endangering human 
life and enabling invoking of emergency powers by the declaring body to 
respond to the threat posed by the event by various measures including 
engagement of emergency services, closures of public facilities and 
infrastructure, and co-opting of properties (including the Premises) for 
emergency management purposes as may be required including use for public 
shelter, emergency management control or communications centre, depot, or 
any other use deemed appropriate; or 

(b) on or within the Premises or in the immediate vicinity of the Premises 
potentially rendering the Premises unsafe and/or placing the occupants of the 
Premises unsafe as determined by a person or entity qualified to make such 
determinations with regards to OHS, building integrity, or utility services and 
who has been engaged by the Tenant or the Landlord to inspect the Premises 
and report and advise on any hazards found or confirmed in, on or about the 
Premises, and the appropriate responses to be taken. 

"Environmental Initiatives" means activities, programs or works (including the 
installation and operation of plant and equipment) which are aimed at environmental 
awareness or at reducing damage to the environment. Examples of such activities, 
programs and works include recycling programs energy efficient lighting and reduction 
of water usage. 

"Environmental Laws" means all laws and regulations, consents, permits, 
environmental protection policies and directions, standards and guidelines, including 
determinations, of any statutory authority with regulatory powers relating to the 
environment, including land use, planning, heritage, coastal protection, water 
catchments, pollution of air or waters, noise, soil or ground water contamination, 
chemicals, waste, waste management, use of hazardous or dangerous goods or 
substances, building regulations, public and occupational health and safety, noxious 
trades and use of biodegradable/non bio-degradable products. 

 

"Fixed Rental Increase Dates" mean the dates specified in Item 10. 

"Further Term" means the further term of this lease specified in Item 15. 

"GST" means goods and services tax under A New Tax System (Goods and Services 
Tax) Act 1999 (Cth). 
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"Guarantor" means the person specified in Item 14. 

"Insolvent" means: 

(a) for an individual: 

(1) becoming bankrupt; 

(2) taking or trying to take advantage of Part X of the Bankruptcy Act 
1966 (Cth); 

(3) making an assignment for the benefit of creditors; or 

(4) entering into a composition or arrangement with creditors; and 

(b) for a corporation: 

(1) being wound up or subject to an order for winding up or 
reconstruction; 

(2) being placed in liquidation or under official management; 

(3) having a receiver, provisional receiver or receiver and manager of 
any of its assets or an administrator appointed; or 

(4) having an external party appointed to control its affairs. 

"Item" means an item in the schedule to this lease. 

"Laws" means: 

(a) any legislation, regulation, by-law or other rule or requirement, whether 
federal, state or municipal; and 

(b) any conditions that attach to any consent or approval. 

"Lease Year" means each successive period of 12 months commencing on the 
Commencement Date. 

"Market Rent Review Dates" means the dates specified in Item 9. 

"Notice" means a notice, consent or approval under this lease. 

"OHS Act" means the Occupational Health and Safety Act 2004 (Vic). 

"OHS Law" means all laws applicable to the Premises concerning health and safety in 
workplaces, including the OHS Act and the OHS Regulations. 

"OHS Regulations" means the Occupational Health and Safety Regulations 2007 (Vic). 

"Outgoings" means all water, electricity and other utility rates and usage, and rates 
taxes and levies levied against or incurred at the Premises. 

 

"Permitted Use" means the use specified in Item 12. 

"PPSA" means the Personal Property Securities Act 2009 (Cth). 

"Premises" means the Premises specified in Item 4 and includes the Landlord's 
improvements, fixtures, fittings, plant and equipment. 

"Principal Contractor" has the same meaning as in the OHS Act. 
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"Rent" means the rent specified in Item 8 or as adjusted under this lease. 

"Tenant's Fixtures" means: 

(a) all fixtures, fittings, plant, equipment, furniture and other articles owned or 
leased by the Tenant or otherwise brought onto or installed in the Premises by 
or on behalf of the Tenant; and 

(b) the fixtures, fittings, plant, equipment, furniture and other articles in the 
Premises nominated by the Landlord to the Tenant which are: 

(1) owned by the Landlord; 

(2) in the nature of trade or Tenant's fixtures; and 

(3) made available by the Landlord for the benefit of the Tenant during 
any part of the term of this lease. 

"Tenant's Work" includes any work, alteration, addition, sign or installation in or to the 
Premises and/or to the existing Tenant's Fixtures undertaken by or on behalf of the 
Tenant. 

"Term" means the term specified in Item 7. 

"Termination Date" means the date specified in Item 6. 

“Trust” means the entity referred in Item 3. 

1.2 Interpretation 

In this lease: 

(a) headings and clause numbers are for convenience only and do not form part 
of the document or affect its interpretation; 

(b) the singular number includes the plural and vice versa, unless the context 
requires otherwise; 

(c) a reference to "includes" or "including" means "includes, without limitation" and 
"including, without limitation" respectively; 

(d) a reference to the whole includes a part of the whole; 

(e) a reference to a person includes an individual, corporation, unincorporated 
association, partnership, joint venture or government body; 

(f) references to any statute, ordinance or other law includes all regulations and 
other instruments under it and all consolidations, amendments, re-enactments 
or replacements of it; 

(g) money references are in Australian dollars, unless otherwise specified; 
 

(h) if a party is a corporation, a reference to that party's authorised officer means: 

(1) an "officer" of the corporation as defined in the Corporations Act 2001 
(Cth); or 

(2) any other person authorised to act on the corporation's behalf. 

(i) "month" means calendar month; 

(j) references to the Landlord, Tenant and Guarantor include their executors, 
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administrators, trustees, successors and permitted assigns, and in relation to 
the Landlord and Tenant, their employees, customers, contractors and 
invitees; 

(k) a reference in this lease to the acts and omissions of the Tenant includes the 
acts and omissions of its servants, invitees, employees, contractors and 
members; 

(l) if more than one person or company is named as Tenant or Guarantor, then 
they are jointly and severally liable; and 

(m) if a notice is required it must be in writing and served on a Business Day. 

1.3 Exclusion of statutes and governing law 

(a) The covenants implied into leases by the Laws are excluded to the extent 
permitted. 

(b) Section 144 of the Property Law Act 1958 (Vic) does not apply to this lease. 

(c) This lease is governed by and is to be construed in accordance with the laws 
of Victoria. Each party irrevocably and unconditionally submits to the non- 
exclusive jurisdiction of the courts of Victoria and waives any right to object to 
proceedings being brought in those courts. 

1.4 Application of the Act 

The parties acknowledge that the Retail Leases Act 2003 (Vic) does not apply to this lease. 
 

2. Condition precedent 

The grant of this lease is subject to the Landlord giving notice of its intention to grant this 
lease and resolving to grant this lease pursuant to the requirements of the Local 
Government Act 1989 (Vic). 

 

3. Term 

3.1 Term 

The Landlord leases the Premises to the Tenant for the Term. 

3.2 Holding over 

(a) If, with the Landlord's consent, the Tenant continues in possession of the 
Premises after the Termination Date, the Tenant holds over as a monthly 
Tenant: 

(1) at a monthly rent proportional to the Rent payable in the last month of 
the Term ("Monthly Rent"); 

(2) with all Outgoings remaining payable; and 

(3) on the terms contained in this lease, except those terms which are 
inappropriate to a monthly tenancy. 

(b) The Monthly Rent will be reviewed in the same way as the Rent in accordance 
with the terms of this lease. 

(c) Either party may terminate the monthly tenancy by giving 1 month's written 
notice to the other which may end on any day of the month. 
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4. Rent 

4.1 Payment 

The Tenant must pay the Rent to the Landlord or as it directs annually in advance on 
the Commencement Date and on each anniversary of the Commencement Date during 
the Term, free of deductions, set-off or counterclaim by direct debit (or such other 
means as the Landlord has approved). 

4.2 No deduction 

All payments of Rent and Outgoings must be made free of deductions, set-off or 
counter claim. 

 
5. Market rent review 

 
Deleted 

 
6. Fixed Rental Increase 

 
Deleted 

 
7. CPI review 

7.1 Application 

If there are any CPI Review Dates, the Rent must be increased on the CPI Review 
Dates in accordance with this clause 7. 

 

7.2 CPI increase 

On each CPI Rent Review Date, the Rent increases by the same proportion as the CPI 
published most recently before that date has increased over the CPI published most 
recently before the Commencement Date or previous anniversary of the 
Commencement Date, whichever is the later. 

7.3 Change to reference base 

If the method of calculating the CPI is altered (for instance by removing a component 
which formerly comprised part of the material for calculating the CPI) then, if possible, 
the CPI must be calculated as if that change had not occurred. 

7.4 Abolition of CPI 

If the CPI is discontinued or abolished or is altered such that the Landlord acting 
reasonably is not able to accurately assess changes in the cost of living by reference to 
that CPI (in relation to which the opinion of the Landlord is conclusive) the Rent 
increases by 5% on each CPI Review Date. 

7.5 Delay no bar to recovery 

Any delay by the Landlord in invoicing for a CPI adjustment does not affect the 
Landlord’s rights to invoice for CPI adjustments retrospectively and recover Rent 
increases. 

 
8. GST 

8.1 Consideration GST- exclusive 
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The consideration for a supply under this lease is exclusive of GST. 

8.2 Payment of GST 

The recipient of a supply must pay the supplier an amount equal to the supplier's GST 
on the supply at the same time as the consideration is paid. The supplier must issue a 
tax invoice before the recipient is obliged to pay the GST. 

 
9. Outgoings 

9.1 Payment by Tenant 

The Tenant must pay the Outgoings. 

9.2 Time for payment 

The Tenant must pay the Outgoings within 10 Business Days of the Landlord providing 
to the Tenant a copy of the invoice for the relevant charge. 

9.3 Payment of insurance policy excess 

If the Landlord claims under its insurance policy for a loss that is caused by the Tenant, 
the Tenant must pay any excess specified in the policy to the Landlord. 

9.4 Survival of obligation 

The obligation to pay the Outgoings incurred or payable during the Term survives after 
the end of this lease. 

 

10. Use and care of the Premises 

10.1 Use for specified purpose only 

The Tenant must use the Premises for the Permitted Use and must not allow the 
Premises to be vacated, abandoned, or used for any other purpose. 

10.2 Tenant to obtain consents 

If required, the Tenant must obtain any planning permit from the relevant municipal 
authority for the Permitted Use and its use of the Premises and obtain and comply with 
all legal requirements in the use of the Premises. 

10.3 Tenant's Work 

(a) The Tenant must not undertake any Tenant's Work without the consent of the 
Landlord's property manager. For the avoidance of any doubt, the granting of a 
planning permit by the Landlord does not constitute consent under this clause. 

(b) If the Landlord gives consent to any Tenant's Work, the Tenant must comply 
with conditions that the Landlord imposes, including that the Tenant must: 

(1) submit professionally drawn plans and specifications, samples of 
finishes and a work programme for approval by the Landlord which 
must not be altered without consent of the Landlord; 

(2) comply at its own cost with the Building Code of Australia and any 
building permit required and obtained in its fit out, use and occupation 
of the Premises. 

(3) pay the costs of the Landlord's architect, engineer or other expert of 
reviewing the plans, specifications, samples of finishes and work 
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programme; 

(4) obtain and keep insurances as the Landlord reasonably requires; 

(5) give the Landlord copies of all approvals prior to commencing the 
Tenant's Work; 

(6) give the Landlord drawings of all the Tenant's Work within a 
reasonable time after completion; 

(7) give the Landlord within 2 Business Days of completion of the 
Tenant's Work certification which permits occupation of the Premises, 
as required by law or the applicable authority; and 

(8) pay all costs associated with the Tenant's Work including payments 
to authorities. 

(c) In carrying out the Tenant's Work, the Tenant must: 

(1) comply with all Laws and the requirements of authorities; 

(2) complete the Tenant's Work: 

(A) in a proper and workmanlike manner; 

(B) by contractors approved by the Landlord (that approval not 
to be unreasonably withheld); 

 

(C) in accordance with the Tenant's plans; 

(D) in accordance with the Tenant's approvals; 

(E) in accordance with the Landlord's requirements and 
directions; and 

(3) not cause any material interference with the use of the land on which 
the Premises are located. 

(d) If the Tenant fails to complete the Tenant’s Work within a reasonable time as 
may be specified by the Landlord: 

(1) the Landlord may issue a notice to the Tenant specifying a date by 
which the Tenant’s Works must be completed (“Notice to Complete”) 
regardless of the expiry dates of any permits issued for the Tenant’s 
Works whether issued by the Landlord or not. 

(2) If the Tenant's Works are not completed by the date specified in the 
Notice to Complete, the Landlord may at its own option: 

(A) complete the Tenant’s Works; or 

(B) remove any of the Tenant's Works installed in the Premises 
and reinstate the Premises at the Tenant’s cost. 

10.4 OHS obligations during Tenant's Work 

(a) Without limiting the Tenant's other obligations and the Landlord's rights under 
this Lease, for the period from the commencement of any Construction Work 
until the first to occur of completion of the Construction Work and the expiry or 
earlier termination of this Lease: 

(1) the Landlord appoints the Tenant as the Principal Contractor for and 
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on behalf of the Landlord in respect of the Premises as a workplace 
and the Tenant accepts that appointment; 

(2) the Landlord authorises the Tenant to exercise such authority as is 
necessary to discharge the obligations imposed on a Principal 
Contractor under OHS Law, including for the control and 
management of the Premises as a workplace; and 

(3) in performing its obligations as the Principal Contractor, the Tenant 
must comply with OHS Law, including by: 

(A) preparing all required health and safety plans before 
Construction Work commences and keeping them current, 
maintaining records and monitoring their application; 

(B) ensuring all persons undertaking Construction Work, 
whether engaged by the Tenant or not, are properly 
inducted to the Premises as a workplace, including by 
receiving training regarding the requirements of all health 
and safety plans; and 

(C) signs that are clearly visible from outside the Premises 
identifying the Tenant as the Principal Contractor and 
stating the contact telephone numbers for the Principal 
Contractor (including an after-hours emergency 
telephone number). 

(b) Without limiting the Tenant's other obligations and the Landlord's rights under 
this Lease, for the period from the commencement of any Tenant's Work until 
the first to occur of completion of the Tenant's Work and the expiry or earlier 
termination of this Lease: 

(1) except in the case of an Emergency or a failure to complete the 
Tenant’s Work within a reasonable time or in accordance with any 
other reasonable requirement of the Landlord as agreed under 
clauses 10.2, and 10.3, the Tenant has complete and exclusive 
control and management, to the exclusion of the Landlord, of: 

(A) the Premises as a workplace; and 

(B) all Tenant's Work; 

(2) the Tenant must comply with OHS Law concerning the control and 
management of the Premises as a workplace and the Tenant's Work, 
including by preparing a plan for the systematic control of all 
workplace hazards, keeping the plan current, maintaining records 
and monitoring its application; 

(3) the Tenant must cause: 

(A) its employees and agents; and 

(B) all other persons undertaking the Tenant's Work, whether 
engaged by the Tenant or not, 

to comply with OHS Law applicable to them; 

(4) the Landlord will comply, as necessary, with the Tenant's reasonable 
occupational health and safety requirements in relation to those parts 
of the Premises where the Tenant's Work is being carried out; and 
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(5) on request, the Tenant must certify to the Landlord that: 

(A) the Tenant has complied with OHS Law concerning the 
Tenant's Work; and 

(B) each person undertaking (or who has undertaken) the 
Tenant's Work has complied with OHS Law applicable to 
them. 

(c) The Tenant indemnifies the Landlord against all losses suffered or incurred, 
directly or indirectly, by the Landlord to the extent caused or contributed to by 
the Tenant's: 

(1) exercise of authority under clause 10.4(a)(2) to discharge the 
obligations imposed on a Principal Contractor under OHS Law; 

(2) breach of OHS Law; 

(3) failure to comply or delay in complying with an obligation contained in 
this clause 10.4; or 

(4) wilful or negligent act or omission, 
 

except to the extent that the loss is caused or contributed to by the Landlord's 
negligent act. 

10.5 Tenant to keep clean 

The Tenant must: 

(a) keep the Premises and surrounding areas clean and tidy; 

(b) keep the Premises well illuminated at appropriate times in keeping with the 
location of the Premises and the nature of the Permitted Use; 

(c) pay the costs for the removal of waste from the Premises; and 

(d) regularly remove all refuse from the Premises and store it in appropriate 
containers until removal. 

10.6 Work health and safety 

The Tenant: 

(a) acknowledges that it is a person conducting a business at the Premises; and 

(b) must comply with the OHS Law. 

10.7 Not to interfere with services 

(a) The Tenant must use the services supplied to or in the Premises only for their 
intended use. 

(b) The Tenant must not interfere with any of the services that pass through under 
or over the Premises and must pay the cost of rectifying any damage caused 
to those services by it. 

(c) If, as a result of the installation of any Tenant's Work, any change is required 
to the services to the Premises, the Tenant must pay the cost of those 
changes. 

10.8 No dangerous conduct 
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The Tenant must not: 

(a) manufacture any dangerous substances on the Premises; 

(b) bring any dangerous substances onto the Premises; or 

(c) do anything which would void the Landlord's insurance or cause the Landlord's 
premiums to be increased, 

but the proper conduct of the Permitted Use by the Tenant is not a breach of this 
clause. 

10.9 Maintenance and repair 

(a) The Tenant must: 

(1) maintain, repair and keep the Premises (excluding the tennis court 
surfaces), including the Landlord's installations, plant, fixtures and 
fittings, in good and substantial repair, working order and condition. A 
list of the Landlord's  installations, plant, fixtures and 

 

fittings with photos evidencing their condition at the Commencement 
Date is attached to this lease in Annexure B; 

(2) at its own cost maintain and repair the Tenant's Fixtures; 

(3) make good any damage caused to the Premises or any adjacent 
property by the Tenant; 

(4) give the Landlord prompt written notice of any material damage to the 
Premises or anything likely to be a risk to the Premises or any person 
in the Premises; and 

(5) without limiting the above, perform all maintenance roles and 
responsibilities attached to this lease in Annexure C. 

(b) The Tenant must: 

(1) keep current the repair, maintenance, service, pest control and other 
contracts as the Landlord reasonably requires; and 

(2) give the Landlord evidence of the performance of those contracts as 
the Landlord requires. 

 

10.10 Exceptions 

The Tenant's obligations under clause 10.9 do not extend to: 

(a) structural repairs to the Premises, unless the need for the repair is due to the 
Tenant's negligence or breach; 

(b) damage caused by act of God, explosion, riot or other similar event (unless the 
Landlord's insurer avoids indemnity because of the Tenant's act or omission); 
and 

(c) fair wear and tear. 

10.11 Comply with notices 

The Tenant must comply with any notice served on it by the Landlord for the repair of 
the Premises and in default authorises the Landlord to carry out the work and to recover 
the cost from the Tenant. 
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10.12 Smoking 

The Tenant must: 

10.12.1  not permit smoking on the Premises or within 10 metres of the Premises; and  

10.12.2 display “no smoking” signs in the Premises. 

10.13 No warranty as to use 

The Landlord gives no warranty as to the use to which the Premises may be put. The 
Tenant has entered into this lease with full knowledge of, and subject to, any restriction 
on the use of the Premises. 

10.14 Environmental Laws 

(a) The Tenant must, in relation to the Premises: 

(1) comply with Environmental Laws; 
(2) do all things necessary to prevent a breach of any Environmental 

Law; and promptly notify the Landlord of any breach of any 
Environmental Law and of details of notices received by or 
proceedings commenced under an Environmental Law: 

(A) relating to a breach or alleged breach of an Environmental 
Law; or 

(B) requiring any works to be carried out in relation to the 
Premises. 

(b) The Tenant indemnifies the Landlord against any liability or loss which the 
Landlord may incur directly or indirectly from any breach of any Environmental 
Laws in respect of the Premises except to the extent that such liability or loss: 

(1) is or was caused by the Landlord; 

(2) existed before the Commencement Date; or 

(3) was caused by an event which occurred before the Commencement 
Date. 

 

10.15 No auction 

The Tenant must not conduct or permit to be conducted on the Premises any auction, 
bankruptcy or fire sale. 

 
11. Tenant's insurance and indemnities 

11.1 Required policies 

The Tenant must maintain policies of insurance for: 

(a) public risk covering injury to person or property on the Premises for an amount 
of not less than $20,000,000.00 (or such other amount as the Landlord 
reasonably prescribes) arising out of any one single accident or event; and 

(b) any other policy the Landlord requires. 

11.2 Requirements 

All insurance policies must: 
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(a) be produced to the Landlord annually for inspection on or before the 
Commencement Date and the anniversary of the Commencement Date 

(b) be placed with a reputable and solvent insurer reasonably approved by the 
Landlord; 

(c) note the Landlord as an interested party; and 

(d) provide that the policy will not be amended or cancelled without 10 Business 
Days prior written notice from the insurer to the Landlord. 

11.3 Indemnity 
The Tenant indemnifies the Landlord against all claims made on the 
Landlord that relate to the conduct by the Tenant or its use of the 
Premises and its obligations as identified within this agreement.  

(a) If the Tenant breaches the permitted use covenant and the Landlord suffers 
any loss as a result, the Tenant indemnifies the Landlord from all loss arising 
from or incidental to the Tenant's breach. 

 

11.4 Release 

(a) The Tenant occupies and uses the Premises at its own risk and releases the 
Landlord from any action, demand, cost, liability or loss due to any damage, 
loss, injury or death occurring in the Premises except to the extent that it is 
caused by the Landlord's act or negligence. 

(b) The Tenant indemnifies the Landlord against any action, demand, cost, liability 
or loss due to any damage, loss, injury or death to the extent caused or 
contributed to by: 

(1) the Tenant's negligent act or omission; 

(2) the Tenant's use or occupation of the Premises; or 

(3) the Tenant's breach of the Lease, 

except to the extent that it is caused by the Landlord's act or negligence. 

11.5 Tenant not to prejudice insurance 

The Tenant must not do anything that may: 

(a) lead to a cancellation of the Landlord's insurances; 

(b) result in a claim by the Landlord being refused; 

(c) reduce the amount payable to the Landlord if a claim is accepted; or 

(d) require the Landlord to pay an increased premium. 
 

12. Quiet enjoyment 

If the Tenant pays the Rent and Outgoings and performs the conditions of this lease, 
then subject to any rights of the Landlord, the Tenant may peacefully and quietly enjoy 
the Premises without any interruption from the Landlord. 

 
13. Reservations and other interests 

13.1 Reservations 
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The Landlord reserves the right to: 

(a) run cables, pipes and other services and utilities through, under or over the 
Premises; 

(b) (subject to clause 10.4(b)) enter the Premises at all reasonable times and after 
giving reasonable notice (except in the case of an emergency when no notice 
is required) to: 

(1) view the state of repair; 
 

(2) carry out installations, repairs, renovations or maintenance to the 
Premises or its services causing as little inconvenience as possible to 
the Tenant; and 

(3) show the Premises to its invitees; and 

(c) grant easements and other rights over or affecting the Premises, and the 
Tenant must sign any consent or other dealing necessary to effect registration 
of an instrument which creates or grants such easement or other right. 

13.2 Superior estate 

The Tenant must permit any person having any estate or interest in the Premises 
superior to or concurrent with the Landlord to: 

(a) exercise the Landlord's or such other person's powers to enter and view the 
Premises; 

(b) carry out repairs, renovations, maintenance and other work; and 

(c) exercise or perform their lawful rights or obligations. 

13.3 Environmental Initiatives 

The Landlord may, at any time, implement any Environmental Initiatives in the 
Premises. If access to the Premises is required to implement the Environmental 
Initiatives, the Landlord may, on giving the Tenant not less than 2 Business Days' 
notice, enter the Premises and implement the Environmental Initiatives. 

 
14. Damage to Premises and abatement 

14.1 Rent abatement if Premises unusable 

If the Premises are damaged so that they cannot be used, the Tenant is not liable to 
pay Rent or other money to the Landlord for the period that the Premises cannot be 
used. This does not affect the Tenant's obligation to pay arrears or other debts owing 
before the damage. 

14.2 Rent abatement if Premises useable 

If the Premises are still useable but the Tenant's ability to operate from the Premises is 
diminished due to the damage, the Tenant's liability to pay Rent and Outgoings may be 
reduced in proportion to the reduction in usability caused by the damage. 

14.3 Landlord's right to terminate 

If the Landlord gives the Tenant a notice that the Landlord considers that repairing the 
damage is impracticable or undesirable, then the Landlord may terminate this lease by 
giving at least 5 Business Days' notice to the Tenant and no compensation is payable 
for that termination. 
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14.4 Tenant's right to terminate 

If the Landlord does not commence repairing any damage that has impeded the 
Tenant's ability to use the Premises within 6 months after the Tenant gives the Landlord 
a notice asking it to do so, the Tenant may terminate this lease by giving 5 Business 
Days' notice to the Landlord. 

 

14.5 Limitation on Tenant's rights 

The Tenant is not entitled to an abatement or to terminate the lease under this clause if: 

(a) the damage is caused or contributed to by the Tenant; or 

(b) because of the act, negligence or default of the Tenant, rights under an 
insurance policy in connection with the Premises are prejudiced or a policy is 
cancelled or payment of a premium or a claim is refused. 

14.6 No obligation to reinstate 

This clause 14 does not oblige the Landlord to reinstate the Premises. 

14.7 Dispute 

A dispute arising under this clause as to a reduction in Rent or the Outgoings must be 
determined by a valuer who: 

(a) is appointed by the President of the Australian Property Institute (Victorian 
Division); 

(b) is experienced in assessing premises of the nature of the Premises; and 

(c) acts as an expert not as an arbitrator. 

The valuer's costs must be borne equally by the Landlord and Tenant. Either the 
Landlord or the Tenant may pay all the costs of the valuer and recover half of those 
costs from the other. 

14.8 Abatement for other non-use causes 

(a) If the Premises cannot be used because the Tenant is directed or otherwise legally 
compelled to refrain from using the Premises or a part of the Premises by a government or 
regulatory body, the provisions of clauses 14.1 to 14.7 will apply as if a reference in those 
clauses to ‘damage’ was read to refer to the relevant direction or compulsion.  

(b) If the period of non-use continues for more than three months, the Term will be 
automatically extended by the number of months comprised in the period of non-use 
(rounded up to the nearest month). 

(c) If the period of non-use continues for more than twelve months, either party may terminate 
this lease by written notice to the other party.  

 
15. Dealing with the Premises 

15.1 Consent to Dealing 

(a) The Tenant must obtain the Landlord's written consent to any Dealing, prior 
to entering into any such arrangement. 

(b) The Tenant must, prior to applying for Council’s consent for an assignment of 
this Lease, give written notice to Council offering to assign this Lease to 
Council, or its nominee on the same terms as the proposed assignment.   
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15.2 Requirements for consent 

The Landlord may withhold consent to a Dealing if: 

(a) the request for consent is not in writing; or 

(b) its reasonable requirements to enable the consent including any requirements 
specified in this lease are not complied with; or 

(c) the Tenant is in default under this lease. 

15.3 Transfer 

If a Dealing is a transfer of this lease: 

(a) neither the Tenant nor the Guarantor are released from their obligations to the 
Landlord; 

(b) the Tenant must: 
 

(1) provide the Landlord with any information the Landlord reasonably 
requires about the identity, financial standing and business 
experience of the transferee; 

(2) satisfy the Landlord that the transferee has financial resources or 
business experience at least comparable to that of the Tenant; 

(3) if the transfer involves the sale of a business operated from the 
Premises, provide the Landlord with a copy of the contract for the 
sale of the business, list of goods, chattels, plant and equipment to 
be sold to the transferee; 

(4) obtain for the Landlord any personal guarantees and indemnities of 
the transferee that the Landlord requires; and 

(c) the Landlord may withhold consent if: 

(1) the transferee proposes to change the Permitted Use; 

(2) the transferee is not, in the reasonable opinion of the Landlord, 
respectable, responsible and solvent; 

(3) the transferee is not a not-for-profit community organisation 
registered under the Associations Incorporation Reform Act 2012 with 
a presence currently within the City of Monash; 

(4) the transferee does not provide the security specified in Item 13; or 

(5) the Landlord reasonably believes the transferee is a security risk. 

15.4 Sublease 

(a) If a Dealing is a sublease of the whole or any part of the Premises: 

(1) the Tenant acknowledges that any act or omission of a subtenant 
under a sublease is an act or omission of the Tenant under this 
lease; 

(2) the Tenant must: 

(A) prior to entering into any sublease of the whole or any part 
of the Premises provide the Landlord with a copy of the 
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proposed sublease document; and 

(B) provide the Landlord with any information the Landlord 
reasonably requires about the identity, financial standing 
and business experience of the subtenant; and 

(C) obtain for the Landlord any personal guarantees and 
indemnities from the subtenant that the Landlord reasonably 
requires; and 

(3) the Landlord may withhold consent if: 

(A) the proposed sublease is, in the Landlord’s opinion, 
inadequate, contradictory to, or grants rights not provided 
under this lease; or 

 

(B) the subtenant is not, in the opinion of the Landlord, 
respectable, responsible and solvent; 

(C) the subtenant is not a not-for-profit community organisation 
registered under the Associations Incorporation Reform Act 
2012 with a presence currently within the City of Monash; or 

(D) the Landlord believes the subtenant is a security risk. 

(b) If a Dealing is a sublease of part of the Premises: 

(1) the Tenant acknowledges that any act or omission of a subtenant 
under a sublease is an act or omission of the Tenant under this 
lease; and 

(2) the Landlord may withhold consent if the Landlord believes the 
subtenant is a security risk. 

15.5 Mortgage or encumbrance 

If a Dealing is a mortgage or encumbrance of the Tenant's interest in this lease, the 
Landlord may withhold consent in its absolute discretion. 

15.6 Formalities 

(a) The Landlord may attach reasonable conditions to the granting of consent to a 
Dealing, including requiring: 

(1) provision of all documents relevant to and/or forming part of the 
Dealing. If any document is inadequate, contradictory to, or grants 
rights not provided under this lease, the Landlord may withhold its 
consent; 

(2) the parties to the Dealing to execute a deed with the Landlord on 
terms required by the Landlord, including to comply with the terms of 
this lease; 

(3) additional amounts for the cash security deposit or an additional 
amount for the bank guarantee; and 

(4) the Tenant to pay (or reimburse the Landlord) all of the Landlord's 
costs of considering the Tenant's request for consent. 

(b) The Tenant must fully satisfy any conditions attaching to the Landlord's 
consent and finalise any formalities before a Dealing takes effect. 
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15.7 Change to directors or shareholders 

If the Tenant is a corporation that is not a listed corporation or a subsidiary of a listed 
corporation (as defined in section 9 of the Corporations Act 2001 (Cth)), a substantial 
change in its directors or shareholders is deemed to constitute a Dealing with this lease. 
The reasonable opinion of the Landlord as to a substantial change is conclusive. 

 
16. Default 

16.1 Events of default 

If the Tenant: 

(a) fails to pay Rent, the Outgoings or other money by the due date, and fails to 
make payment within 14 days of receiving notice from the Landlord requiring 
it to do so; or 

(b) breaches any other obligation under this lease or fails to perform any required 
act and the breach or failure, if capable of remedy, is not remedied within a 
reasonable time specified by the Landlord  

(c) is Insolvent; 

(d) is the trustee of a trust and amends its trust deed without the consent of the 
Landlord; 

(e) repudiates its obligations under this lease; or 

(f) breaches an essential term referred to in clause 16.3,  

the Landlord is entitled to take the action referred to in clause 16.2. 

16.2 Consequences of default 

If clause 16.1 applies the Landlord may: 

(a) terminate this lease by re-entry, by notice or by any other action available to it; 

(b) by notice to the Tenant convert the Term into a monthly tenancy as if the 
Tenant was holding over at the end of the Term at the monthly Rent current on 
receipt of the notice; 

(c) take any action it considers necessary or desirable in order to give effect to its 
rights under this lease; 

(d) in the case of clause 16.1 (f) elect to treat the conduct or failure to perform as 
a repudiation of this lease by the Tenant; 

(e) recover from the Tenant an amount equal to the damages or loss it sustains; 
and 

(f) apply any cash security deposit or Bank Guarantee in reduction of its loss or 
damage. 

16.3 Essential terms 

The following clauses are essential terms of this lease: 

(a) 4 – Rent; 

(b) 9 – Outgoings; 
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(c) 10 – Use and care of the Premises; 

(d) 11 – Tenant's insurance and indemnities; 

(e) 15 – Dealing with the Premises; and 

(f) 27 & Schedule Item 17 – Special Conditions. 

16.4 Costs on default 

The Tenant must pay on demand all costs incurred by the Landlord due to default by 
the Tenant or in enforcing its rights under this clause including legal costs on a solicitor 
and own client basis. 

16.5 Rent payable for entire Term 

If the Landlord re-enters the Premises or terminates this lease or accepts a repudiation, 
the Landlord (in addition to any other of its rights and remedies) is entitled to recover as 
damages the Rent, Outgoings and other money it would have been entitled to receive 
for the balance of the Term had the re-entry, termination or acceptance of repudiation 
not occurred. The Landlord is also entitled to recover its costs in re-letting or attempting 
to re-let the Premises, subject to its obligation to mitigate. 

16.6 Conversion to monthly tenancy 

If the Landlord converts the Term of the lease to a monthly tenancy under clause 
16.2(b) which is subsequently terminated, the Landlord is entitled to recover damages 
from the Tenant for the unexpired portion of the Term as if the conversion had not 
occurred. 

16.7 No waiver 

Acceptance by the Landlord of arrears of Rent or other money or of any breach of this 
lease by the Tenant does not constitute a waiver of the Landlord's rights. 

16.8 Interest on overdue payments 

If the Tenant fails to pay any money by the due date the Tenant must pay interest 
calculated on a daily basis from the due date until the date of payment at the rate of 
interest which is 2% more than the amount prescribed by the Penalty Interest Rates Act 
1983 from time to time. The Landlord may capitalise interest on daily rests. 

16.9 Appointment of power of attorney 

(a) The Tenant irrevocably appoints the Landlord and, if the Landlord is a 
company, each of the Landlord's directors to be its attorney. 

(b) The attorney is only empowered after the Lease has ended to: 

(1) execute and, if necessary, register: 

(A) a surrender evidencing the end of this lease; 

(B) a withdrawal of any caveat lodged by the Tenant affecting 
any part of the land on which the Premises are located; and 

(C) a transfer or surrender of any licence attached to the 
Premises; 

(2) execute the documents needed to effect those dealings; 

(3) register those dealings; and 
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(4) do all things that the Tenant is required to do under this lease. 
 

17. Personal Property Securities Act 

17.1 Definitions in PPSA 

Expressions used in this clause that are defined in the Personal Properties Securities 
Act 2009 (Cth) ("PPSA") have the meanings given to them in the PPSA. 

17.2 Landlord financing statement 

The Landlord may, at any time, register a financing statement for any security interest 
arising out of or evidenced by this lease over any or all of: 

(a) the Landlord's installations; 

(b) any security deposit provided by the Tenant; and 

(c) Tenant's installations, Tenant's Fixtures and other Tenant's property left on the 
Premises at the end of this lease, 

that are personal property, and must identify the property affected by the financing 
statement in the free text field of the statement. 

The Tenant waives the right to receive notice under section 157(1) of the PPSA. 

17.3 Financing change statement 

When this lease: 

(a) ends and the Tenant has vacated the Premises and performed all of its 
obligations under it; or 

(b) is transferred, 

the Landlord must register a financing change statement with respect to any security 
interest for which the Landlord has registered a financing statement other than those to 
which clause 17.2(c) relates. 

17.4 Tenant's obligations 

(a) The Tenant must notify the Landlord on and before the Commencement Date 
if the Tenant's Fixtures or any other property of the Tenant in the Premises is 
subject to a security interest. 

(b) The Tenant must sign any documents and do anything necessary to enable 
the Landlord to register the statements referred to in clause 17.3 and to 
enforce its rights and perform its obligations under this clause and the PPSA. 

(c) In particular, if the Tenant is a natural person, the Tenant must provide the 
Landlord with the Tenant's date of birth and a certified copy of a Victorian 
driver's licence (or other evidence acceptable to the Landlord) to confirm the 
Tenant's date of birth. The Landlord must keep the Tenant's date of birth and 
any evidence provided to confirm it secure and confidential. 

17.5 Financing statement in favour of Landlord 

The Tenant must not register, or permit to be registered, a financing statement in favour 
of any person other than the Landlord, for any security deposit provided by the Tenant 
or any of the Landlord's installations. 

 

DocuSign Envelope ID: 8CED3260-955E-4B3A-B4BB-B085C487F391



 

25  

17.6 Landlord's costs 

The Tenant must pay the Landlord's reasonable expenses and legal costs in respect of 
anything done or attempted by the Landlord in the exercise of its rights or performance 
of its obligations under this clause or the PPSA. 

17.7 No disclosure 

In accordance with section 275(6)(a) of the PPSA, the parties agree that neither of them 
will disclose information of the kind mentioned in subsection 275(1). 

17.8 Notices 

Subject to any requirement to the contrary in the PPSA, notices under this clause or the 
PPSA must be served in accordance with clause 20 of this lease. 

17.9 Tenant indemnity 

The Tenant indemnifies the Landlord against all claims, damages or loss incurred by 
the Landlord as a consequence of any breach by the Tenant of this clause 17. 

 
18. Costs 

The Tenant must pay: 

(a) the Landlord's reasonable legal, administrative and other costs, charges 
and expenses of: 

(1) obtaining the consent of any mortgagee of the Premises; 

(2) an application for the Landlord's consent to change this lease, 
whether or not that change occurs; and 

(3) any Dealing; 

(4) the Landlord re-entering or attempting to re-enter the Premises; and 

(5) any action taken by the Landlord as a result of a breach of this lease 
by the Tenant, including a request for legal advice; 

(b) the cost of complying with any obligations imposed on the Tenant under this 
lease;  

(c) any stamp duty, registration or other fees payable on this lease. 

(d) any other reasonable costs incurred by the Landlord in considering or acting 
on a request by the Tenant. 

For the avoidance of doubt, each party must pay its own costs in relation to the 
preparation, negotiation and execution of this Lease. 

 

19. Termination and make good 

19.1 Make good 

(a) The Tenant must, before the last day of the Term or the earlier ending of this 
lease: 

(1) remove all of its property, stock, plant, equipment, signage, and 
Tenant's Fixtures from the Premises and repair all damage caused by 
that removal; and 
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(2) remove any alterations or additions made by anyone other than the 
Landlord after the earlier of the Commencement Date and the date 
the Tenant first commenced occupation of the Premises and repair all 
damage caused by that removal. 

(b) If the Tenant does not comply with clause 19.1(a), the Landlord may carry out 
the Tenant's obligations and recover the cost from the Tenant. 

19.2 Return keys 

The Tenant must at the end of this lease return all keys and security devices to the 
Landlord or as it directs. 

19.3 Disposal of Tenant's property 

If, following the termination of this lease, any of the Tenant's Fixtures, stock or other 
property are left at the Premises the Landlord may deal with the Tenant's Fixtures, stock 
or other property as it thinks fit as if it was the Landlord's own property, without being 
liable to the Tenant in tort. The Tenant indemnifies the Landlord against all costs 
incurred and damages sustained by the Landlord due to its reasonable actions under 
this clause. 

 
20. Notices 

20.1 Form 

A Notice must be in writing. 

20.2 Execution 

A Notice given by the Landlord may be executed by the Landlord or the Landlord's 
lawyers. 

20.3 Delivery 

(a) A Notice may be delivered to the recipient's address; 

(b) posted to the recipient's address; or 

(c) emailed to the recipient's email address, 

as set out in clause 20.4.  
20.4 Address 

Details of the parties' nominated addresses for services of Notices are set out below: 

(a) Landlord Monash City Council 

Address: 293 Springvale Road Glen Waverley 

Email: mail@monash.vic.gov.au 

Attention: Manager Active Monash 

(b) Tenant Oakleigh Tennis Club Inc 

Address: 6 Botanic Drive Glen Waverley 

Email: otc123@optusnet.com.au 

Attention: The President 
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20.5 Service 

(a) Service of a Notice is deemed to have occurred: 

(1) if delivered, at the time it is delivered; 

(2) if posted, on the 4th Business Day after posting; 

(3) if sent by email, the time of receipt as specified in section 13A of the 
Electronic Transactions (Victoria) Act 2000 (Vic). 

(b) A Notice served after 5:00pm on a Business Day is deemed to have been 
served on the next Business Day. 

20.6 Address for service 

A party may change its address for service to another address in Australia by giving a 
Notice to all other parties. 

 
21. Security 

21.1 Provision of security 

As security for the performance of its obligations under this lease the Tenant must give 
to the Landlord either a Bank Guarantee or a cash security deposit for the amount 
specified in Item 13 of the Schedule. 

21.2 Bank Guarantee 

If the security is a Bank Guarantee: 

(a) it must be issued by a Bank on terms reasonably satisfactory to the Landlord; 

(b) it must be unconditional and not have an expiry date; 

(c) if the Landlord believes that the Tenant has defaulted under this lease, the 
Landlord may demand payment under the Bank Guarantee for the amount 
necessary to remedy the default and to indemnify the Landlord for all loss it 
sustains as a consequence of the default; 

(d) if the Landlord calls up any money under the Bank Guarantee, the Tenant 
must within 10 Business Days of notice from the Landlord of the amount called 
up forward to the Landlord a Bank Guarantee in identical terms to the Bank 
Guarantee which was called up; 

(e) if ownership of the Premises is transferred, the Tenant must, if required, 
procure the issue of a replacement Bank Guarantee in favour of the new 
owner (or its nominee) in return for the original Bank Guarantee; and 

(f) the Landlord must, on expiry or termination of this lease, return the bank 
guarantee to the Tenant, provided: 

(1) the Tenant has complied with all of its obligations under this lease; 
and 

(2) the bank guarantee has not been called up by the Landlord. 

21.3 Cash Security Deposit 
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If the security is a cash security deposit: 

(a) the Landlord may invest the cash security deposit in which case the Tenant 
must provide its tax file number to the Landlord; 

(b) if the Landlord believes that the Tenant has defaulted under this lease the 
Landlord may draw on the cash security deposit as is necessary to remedy the 
default and to indemnify the Landlord for all loss it sustains as a consequence 
of the default; and 

 

(c) if part of the cash security deposit is applied the Tenant must within 5 
Business Days of receipt of notice from the Landlord specifying in reasonable 
detail the amount received, lodge further money with the Landlord to make up 
the cash security deposit to the original amount. 

21.4 Increase 

The Landlord may require the Tenant to increase the amount of the Bank Guarantee or 
cash security deposit (as the case may be) by the corresponding percentage increase 
in the Rent on each anniversary of the Commencement Date. 

21.5 Guarantees to remain current 

If this lease is supported by guarantees (whether in addition to or instead of the security 
referred to above) then it is a condition of this lease that such guarantees remain 
current and effectual for the whole of the Term. 

 
22. Other Obligations Concerning the Premises 

22.1 Compliance with Laws 

The Tenant must comply with all Laws and any requirements of any authority in 
connection with the Premises, the Permitted Use and the Tenant's use and occupation 
of the Premises, except the Tenant will not be required to carry out any structural works 
unless the need for such works arises from: 

(a) the negligent act or omission of the Tenant; 

(b) the failure by the Tenant to comply with its obligations under this lease; or 

(c) the Tenant's use of the Premises. 

22.2 Licences and Permits 

The Tenant must maintain all licences and permits required for the Permitted Use and 
the Tenant's use of the Premises and obtain the prior written consent of the Landlord 
before varying any licence or permit or applying for any new licence or permit. 

22.3 Nuisance 

The Tenant must not do or permit to be done anything in connection with the Premises 
which may: 

(a) cause a nuisance or interfere with any other person; or 

(b) be dangerous or offensive in the Landlord's reasonable opinion. 

22.4 Security 

The Tenant must: 
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(a) keep the Premises secure at all times; and 

(b) provide the Landlord with a copy of the keys, access cards and security codes 
for the Premises. 

22.5 Heavy Objects and Inflammable Substances 

The Tenant must not: 
 

(a) store any heavy objects in the Premises or anything likely to damage the 
Premises; or 

(b) store any inflammable or explosive substances in the Premises unless 
required for the Permitted Use. In the event that any such items are stored in 
or on the Premises, the storage must comply with all relevant Laws, 
regulations and requirements. 

22.6 Endanger Premises 

The Tenant must not do or permit anything to be done in connection with the Premises 
which in the opinion of the Landlord may endanger the Premises or be a risk to any 
person or property. 

22.7 Tenant's Employees 

The Tenant must use all reasonable endeavours to ensure that the Tenant's 
employees, agents, contractors and invitees observe and comply with the Tenant's 
obligations under this lease, where appropriate. The Tenant will be responsible for any 
breach of this lease by an employee, agent, contractor or invitee as if the breach was 
committed by the Tenant. 

22.8 Incorporation 

Where applicable, the Tenant must comply with the provisions of the Associations 
Incorporation Reform Act 2012and its Regulations and the Tenant's statement of 
purposes and rules. 

22.9 Rectifying Pollution or Contamination 

The Tenant must not cause any pollution or contamination of any nature on or from the 
Premises and if this does occur, the Tenant must, at its cost, immediately cease the 
activity causing it and rectify or clean up the pollution or contamination. 

 
23. Guarantee and indemnity 

 
Deleted 

 
24. Tenant as trustee 

 
Deleted 

 
25. Further Term 

25.1 Application of clause 

This clause does not apply if: 

(a) there is no Further Term; or 
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(b) the Tenant has failed to comply with the requirements of any relevant Council 
Policy. 

 

25.2 Grant 

The Landlord grants the Tenant an option to renew this lease for the Further Term. The 
Landlord is not obliged to renew this lease for the Further Term if: 

(a) the Tenant has persistently committed breaches of this lease; 

(b) there are Rent or Outgoings overdue for payment at the time the Tenant 
exercises the option to renew the lease for the Further Term; or 

(c) at the time of delivery of the Tenant's notice under clause 25.3 or at the end of 
the Term, there is an unremedied breach of the lease, 

of which the Landlord has given notice. 

25.3 Exercise 

The option must be exercised by written notice from the Tenant and received by the 
Landlord between 6 months and 3 months before the last day of the Term. The last 
date to exercise the option is specified in Item 16. 

25.4 Rent for the first year of the Further Term 

Deleted. 

25.5 Alterations to option lease 

The lease for the Further Term will be identical to this lease except that: 

(a) Item 15 is amended to "Nil"; 

(b) Item 16 is amended to "Nil" and 

(c) Items 5, 6, 7, 8 are amended as appropriate. 
 

26. Use of the Premises during a Declared Emergency 

The Landlord may co-opt the Premises during an Emergency if they are deemed 
suitable for use for emergency management purposes as may be required including as 
a public shelter, emergency management control or communications centre, depot, or 
any other use deemed appropriate. If co-opting is enacted by the Landlord then the 
Rent will be reduced in proportion to the reduction in usability caused by the co-opting 
as agreed between the Landlord and the Tenant acting reasonably together with the 
reimbursement of any reasonable relocation costs incurred by the Tenant in the event 
the Tenant is required to relocate as a result of the Emergency. 

 
27. Special Conditions 

Any special conditions set out in Item 17 bind the parties and, if inconsistent with any 
other provision of this lease, override them. 

28. Dispute Resolution 

28.1 Notice of Dispute 

Either party may give the other party a notice requiring a dispute arising out of or 
relating to: 
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(a) this lease or the breach, termination, validity or subject matter thereof (other 
than Rent or Outgoings); or 

(b) any related claim in restitution or at law, in equity or under any statute, 

to be determined under this clause. 

28.2 Process 

If a notice is served upon a party under clause 28.1, the parties agree to: 

(a) arrange for authorised representatives of the parties to meet and seek to 
resolve the dispute in good faith; 

(b) if the parties are unable to settle the dispute on their own, endeavour in good 
faith to settle the dispute by mediation administered by the Australian Disputes 
Centre ("ADC"); and 

(c) if the mediation is unsuccessful, to submit the dispute to arbitration 
administered by ADC. 

28.3 Mediation 

The mediation must be conducted in accordance with the ADC Guidelines for 
Commercial Mediation operating at the time the dispute is referred to ADC. The 
Guidelines are incorporated into this lease. 

28.4 Arbitration 

If the dispute has not settled within 28 days after the appointment of the mediator, or 
such further period as agreed to in writing by the parties, the dispute must be submitted 
to arbitration in Melbourne administered by ADC in accordance with the ADC Rules for 
Domestic Arbitration operating at the time the dispute is referred to arbitration. The 
Rules are incorporated into this lease. 

28.5 Mediator and arbitrator not to be same person 

The arbitrator must not be the same person as the mediator. 

28.6 Costs 

The Landlord and Tenant must pay their own costs in connection with the dispute. 

28.7 No merger 

This clause survives termination of this lease. 

29. Entire Agreement 

This lease replaces all previous agreements about its subject matter and constitutes the entire 
agreement between the parties.  
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Schedule 
Item 1 Landlord 

 
Monash City Council ABN 23 118 071 457 
of 293 Springvale Road, Glen Waverley VIC 3150 

 
Item 2 Tenant 

 
Oakleigh Tennis Club Inc.  
Registration No.A0012347X 
ABN 62 983 228 103 
6 Botanic Drive Glen Waverley Vic 3150 

 
Item 3 Trust 

 
Not applicable. 

 
Item 4 Premises 

 
The 8 tennis courts, storage, Book'a'Court System and lighting box located at 
85 Atkinson Street, Oakleigh VIC 3166 being part of the land contained in 
Certificates of Title Volume 7024 Folio 666 and 667, Volume 11844 Folio 974, 
Volume 6819 Folio 753 and Volume 7095 Folio 7855 and shown on the plan 
outlined in green and attached to this lease in Annexure A. 

Item 5 Commencement Date 
 

 1 May 2021 

Item 6 Termination Date 
 

The day before twelve (12) years after the Commencement Date 

Item 7 Term 
(Clause 3.1) 

Twelve (12) years, commencing on the Commencement Date and ending on 
the Termination Date 

Item 8 Rent 
(Clause 4.1) 

$1022.00 per annum including GST 

The Rent will be adjusted annually on the 1st July in accordance with the Council’s Annual 
Adopted Budget,  

Item 9 Market Rent Review Dates 
(Clause 5) 

Nil 

Item 10 Fixed Rental Increase Dates 
(Clause 6) 

Nil 

Item 11 CPI Review Dates 
(Clause 7) 
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Nil 

 

Item 12 Permitted Use 
(Clause 10.1) 

Tennis club, storage and associated activities.   

Item 13 Amount of cash security deposit or Bank Guarantee 
(Clause 21) 

Not Applicable  

Item 14 Guarantor 
(Clause 23) 

Not applicable. 

Item 15 Further Term 
(Clause 25) 

One (1) further term of ten (10) years. 
 

Item 16 Last Date to Exercise Further Term 
 

The day before three months before the Termination Date. 
 

Item 17 Special Conditions 
 

1.1 Definitions 

In the following Special Conditions: 
"Schedule of Fees and Charges" means the Landlord's Schedule of Fees and Charges as 
amended from time to time, a copy of which can be found at 
https://www.monash.vic.gov.au/files/assets/public/about-us/council/publications/city-of-
monash-adopted-budget-2019-20.pdf 

"Approach to Gambling Policy" means the Landlord's Approach to Gambling 
Policy as amended from time to time a copy of which is attached to this lease in 
Annexure F. 

"Child Safe Standards" means the Department of Health and Human Service's Child 
Safe Standards as amended from time to time a copy of which is attached to this lease 
in Annexure E. 

"Fair Play Code" means Sport and Recreation Victoria's Fair Play Code as amended 
from time to time a copy of which is attached to this lease in Annexure D. 

"Condition Auditor" means Tennis Victoria's Technical Advisory Service or such other 
body with comparable industry experience and expertise as agreed between the 
parties. 

"Facility Audit" means a report of the condition of the tennis court surfaces at the 
Premises including an assessment as to the remaining life of the tennis court 
surfaces and any works required to maintain or extend the life of the surface as 
determined by the Condition Auditor. 

"Licence or Permit" means any licence or permit under the Liquor Control Reform Act 
1998 (Vic). 

"Permitted Hours of Use" further detailed in special condition 1.4 means - 
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(1) Courts 1 to 6: All year round usage from 7:00am – 11:00pm or at the completion of 
competition play. 

(2) Courts 7 & 8: All year round usage from 7:00am, but court lighting may only be used until 
9:00pm for all non-competition play, or at the completion of competition play if no other 
courts are available, to minimise the impact on residential amenity. 

 

“Practical Completion” means the date upon which the Project has been completed (with the 
exception of minor items) and a Certificate of Practical Completion has been issued by Monash’s 
project manager certifying that the Project is substantially completed, a copy of which is attached to 
this lease in Annexure H. 
“Sinking Fund” means the annual allocation of funds towards the ongoing and capital 
maintenance and resurfacing of a portion or the whole of the tennis courts, for the life of the tennis 
courts whilst located at 85 Atkinson Street Oakleigh. 
"Sinking Fund Fee" means $5,000.00 plus GST per annum amended annually in accordance with 
special condition 1.8. 

"Third Party" means any individual, partnership, corporation or other entity that is not 
Oakleigh Tennis Club Inc. 

"Warranty Expiration Date" means the third anniversary of the date of Practical Completion. 

1.2 Reporting Requirements 

The Tenant must make available upon request: 
 

(a) the minutes from the Tenant's annual general meeting; and 
 

(b) a copy of the financial report including a statement of assets and liabilities and 
profit and loss statement for the Tenant for the most recent financial year 
within 30 days following the Tenant's annual general meeting; 

 
(c) club membership data, inclusive of gender, age and post codes, or authorization to the 

relevant manager of the membership database (i.e. Tennis Australia/Tennis Victoria) to 
make such information available to the Landlord, subject to compliance with relevant 
privacy laws; 

 
(d) a copy of the Tenant's emergency management plan; and 

 
(e) The Tenant must provide proof of payment into the Sinking Fund and 

evidence of the total balance of the Sinking Fund upon request from the 
Landlord. 

 
1.3 Tenant's Further Obligations 

The Tenant must: 

(a) comply with the Fair Play Code and Child Safe Standards; 

(b) comply with the Approach to Gambling Policy and any other Council Policy; 

(c) once each year during the Term the Tenant must provide all 
information necessary for a club health check in the form or 
thereabouts as provided by SportAus – Game Plan or Tennis Victoria 
equivalent and upon request share the results including financial and 
participation data with the Landlord; 

(d) maintain their incorporation status with Consumer Affairs Victoria and affiliation 
with Tennis Victoria; 
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(e) operate in accordance with Tennis Victoria’s best practice governance 
guidelines for club committees; 

(f) not undertake any activity or permit anything to be done which may cause it 
lose any income tax exemption under the Income Tax Assessment Act 1997 
(Cth); 

(g) comply with all Council Policies, as amended and notified to the Tenant in 
writing from time to time; 

(h) not amend its rules of incorporation or its constitution in such a way which may 
affect the Tenant's status as a not-for-profit sporting club without the prior 
consent of the Landlord. The Landlord retains the right to grant or refuse 
consent under this special condition 1.3(h) in its absolute discretion; and 

 

(i) recognise the Landlord's contribution to the Premises and to the Tenant on the 
Tenant's website and all associated marketing material. 

1.4 Permitted Hours 

(a) The Tenant may only use the Premises during the Term for the Permitted 
Hours of Use or hours of use as the Landlord and the Tenant agree in writing 
from time to time. 

(b) If an official competition match is held on the tennis courts and a match is still 
in play at the end of the Permitted Hours of Use, the Tenant will be permitted 
to remain on the court where the match is being held until the end of play of 
that match but no further new matches may be commenced. 

(c) During competition play, if it is expected or can be reasonably foreseen that 
a match or matches may exceed the Permitted Hours of Use for Courts 7 
and 8, the Tenant must where practicable have the matches held on courts 
1-6 where the permitted use is until 11pm to minimize the impact on 
residential amenity. 

(d) The days and hours of use must comply with and be consistent with any EPA Guidelines 
relating to noise levels. The Permitted Hours of Use must be amended from time to time 
as necessary to comply with this special condition.  

1.5 Court Maintenance 

(a) From the date of Practical Completion for the following three years the 
Landlord must repair and maintain the tennis court surfaces in the Premises 
at its own cost in accordance with the schedule of maintenance 
responsibilities and manufacturers guidelines attached to this lease in 
Annexure G until the Warranty Expiration Date, unless the repair or 
maintenance is required as a result of deliberate or negligent action of the 
Tenant. 

(b) From the commencement date of the fourth year after the date of Practical 
Completion, or if required as a result of deliberate or negligent action of the 
Tenant, the Tenant must repair and maintain the tennis court surfaces in the 
Premises at its own cost and in accordance with the schedule of maintenance 
responsibilities and manufacturers guidelines attached to this lease in 
Annexure G. 

1.6 Annual Rent Review 

(a) The Tenant acknowledges that the Rent is to be adjusted during the Term in 
accordance with the Landlord's Schedule of Fees and Charges which is 
reviewed annually as a part of the Landlord's annual budget with effect from 
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the following 1 July. 

(b) The Landlord must provide the Tenant with a copy of the updated 
Schedule of Fees and Charges within 60 days of the Landlord resolving 
the next financial year's budget during the Term. 

1.7 Facility Audit 

(a) At any time after the Warranty Expiration Date, either party may obtain a 
Facility Audit from a Condition Auditor. 

(b) The party obtaining a Facility Audit must pay all costs associated with the 
Facility Audit. 

(c) The party obtaining a Facility Audit must serve written notice on the other party 
within 10 Business Days of the Condition Auditor attending the Premises. 

(d) Once the party who obtained the Facility Audit receives the report from the 
Condition Auditor, it must provide it to the other party within 10 Business Days 
of receipt. 

 

(e) A Facility Audit must be obtained at least once during every three year period 
from the Warranty Expiration Date during the Term. If a Facility Audit is not 
obtained by either party under special condition 1.7(a) during any three year 
period, the Landlord must obtain a Facility Audit on the expiration of that 
three year period. 

(f) The Landlord must obtain a Facility Audit twelve (12) months before the end of 
the Term. 

(g) After receipt of a Facility Audit, the Landlord will arrange for the resurfacing 
of the tennis court surfaces in the Premises if and as required under the 
Facility Audit, unless the parties otherwise agree. 

1.8 Sinking Fund 

(a) The Tenant must set up a sinking fund to pay for the ongoing and capital 
maintenance and resurfacing of a portion or the whole of the tennis court 
surfaces in the Premises under special condition 1.7(g). 

(b) The Sinking Fund annual amount and the amount in the Sinking Fund should 
be reviewed every three years at the anniversary of the commencement date 
by both parties after receipt of a Facility Audit prepared in accordance with 
special condition 1.7 to ensure that the amount is appropriate and reflective 
of the cost of future works.  The Sinking Fund annual amount can then be 
amended to reflect the cost of future works and to provide for any anticipated 
shortfall. 

(c) If any resurfacing of the Tennis Court Surfaces is required after a Facility Audit 
as a result of deliberate or negligent action by the Tenant, the Tenant must 
pay for the resurfacing at its own cost and may not access the sinking fund. 

(d) The Landlord must forward to the Tenant all invoices for works under special 
condition 1.7(g) as soon as possible after receipt and, unless special 
condition 1.8(b) applies, the Tenant must pay all invoices from the sinking 
fund within 10 Business Days or otherwise when due, whichever comes first. 

(e) The Tenant must pay the Sinking Fund Fee into the sinking fund by the 30th 
June annually. The Sinking Fund Fee will increase annually on the 
anniversary of the Commencement Date by CPI in accordance with clause 7 
or amended in accordance with special condition 1.8 (b). 
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(f) The Tenant must satisfy the Landlord that the Tenant has allocated sufficient 
funds for the payment of the Sinking Fund Fee in its annual budget in the 
annual financial report provided to the Landlord under special condition 
1.2(c). 

(g) Unless the tennis court surfaces in the Premises have been resurfaced under 
clause 1.7(g) within the preceding year, at the end of this lease the Tenant 
may apply the remaining amount in the sinking fund towards the ongoing and 
capital maintenance and resurfacing of a portion or the whole of the tennis 
court surfaces in the Premises subject to a Facility Audit and any subsequent 
works to be arranged by the Landlord. If the remaining funds in the sinking 
fund are not sufficient to cover the costs of the resurfacing, the shortfall will 
be paid by the Tenant.  

(h) If the lease is renewed in accordance with Item 15, the surplus funds 
remaining in the Sinking Fund after paying the costs of resurfacing must 
remain in the Sinking Fund for future ongoing and capital maintenance and 
resurfacing of a portion or the whole tennis court surface. 

1.9 Annual review of terms 

(a) During the Term, the parties agree to annually consider the terms and 
conditions of this lease to ensure both parties are complying with their 
obligations. 

(b) The parties must meet at least once during each year of the Term, at a time 
and location agreed between the parties and acting in good faith, to consider 
and mutually agree on any proposed variations to this lease. 

 

(c) Any variation to this lease must be agreed by both parties and documented by 
a deed of variation of lease signed by both parties. 

1.10 Booking System 

(a) The Tenant must administer and manage community and group bookings for 
the Premises via Tennis Australia’s Book-A-Court on-line booking system. 

(b) The Tenant's members are required to book court access via the Book-A- 
Court on-line booking system to ensure all club-related court bookings are 
detailed in the Book-A-Court on-line booking system. 

(c) The Tenant will be entitled to and will receive all income associated with 
community and group bookings for the Premises via the Book-A-Court on-line 
booking system 

 

1.11 Signage 

(a) Subject to clause 10.3, the Tenant must erect a sign on the external perimeter 
of the Premises facing outwards from the Premises clearly visible to the public 
which: 

(1) clearly states the name of the Tenant and the activities conducted at 
the Premises; and 

(2) invite the public to become members. 

(b) In addition to the requirements of clause 10.3, any promotional signage 
displayed at the Premises must not breach any Council Policy and must face 
inwards to the Premises. 

1.12 Membership 
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The Tenant must permit all members of the public to become members of the Tenant 
upon satisfaction of the Tenant's reasonable requirements for membership. 

1.13 Liquor and Gambling 

The Tenant must not hold or apply for any liquor licence or gambling licence for the 
Premises. 
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Execution Page 
 
Executed as a Lease on 202

SIGNED by and on behalf, and with the 
authority, of the Monash City Council by Dr 
Andi Diamond, Chief Executive Officer in the 
exercise of a power conferred by an Instrument 
of Delegation dated 25 August 2020: 

 

  : 

 
 

) 
) 
) …………………………………….…. 
) 
) 
) 
) 

  Witness 
 
 
 
 
 
 
 
 
 

Executed by Oakleigh Tennis Club Inc. 
(Registration No. A0012347X) in accordance 
with Section 38 of the Associations 
Incorporation Reform Act 2012 (Vic): 

 
 

Signature:  ..................................................... Committee Member 
 
Print Name:…………………………………… 

 
 

Signature: ..................................................... 
 
Print Name:…………………………………… 

Committee Member/Public Officer of the 
Association 
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Annexure A - Premises Plan  
 

 

 

 

 

 

  

DocuSign Envelope ID: 8CED3260-955E-4B3A-B4BB-B085C487F391



41 
 

Annexure B – Landlord’s Fixtures Condition Report  
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Tennis Victoria – support letter 
Supporting Letter from Tennis Victoria, which indicates the line variation falls within the line marking 
tolerance.   
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Annexure C – Maintenance Roles and Responsibilities 

CALOOLA RESERVE TENNIS FACILITY 
Responsibility 

Club: 100% Council: 100% 

Council: 100% for first 3 years, then Club: 100% from October 2022 onwards. 

The following definitions apply to this Maintenance Schedule 

1 Programmed or Preventative Maintenance/Servicing to maintain in good working order. 

2 Reactive repair if damaged in the normal course of operations in order to keep in good 
condition. 

3 To repair or replace or to incur the cost of repairing or replacing if damage is as a result of misuse 
or negligence by the Occupier. 

4 To replace if asset is at the end of its useful utility. 

***All club-organised works (plumbing, electrical, keys, locks etc) must be carried out by a council-approved 
plumber, electrician or locksmith. 

Item Description Comments Responsibility 

Security     1 2 3 4 

  CCTV 

The Occupier must seek 
Council Approval, prior 
to install CCTV and 
must comply with the 
'Monash City Council 
CCTV Surveillance 
System Policy' 

Club: 100% Club: 100% Club: 
100% Club: 100% 

  Keys/locks/Access 
Cards 

Additional/replacement 
keys/access cards 
charged to Occupier 

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

Electrical              

  Switchboard for the 
facility   Council: 

100%  
Council: 

100%  
Club: 

100% *** 
Council: 

100%  

Court Lights - Light 
poles at corners 

and mid points of 
all courts 

Court Light Poles - 
Structure 

replacement and 
maintenance of lighting 
poles 

Club: 100% Club: 100% Club: 
100% *** Club: 100% 

installation of lighting 
poles 

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

  
Court Light Poles – 
Globes, Switches 
and Wiring  

  Club: 100% Club: 100% Club: 
100% *** Club: 100% 

  Court Light Poles - 
Power Points 

Additional Power Points 
charged to the Occupier Club: 100% Club: 100% Club: 

100% *** Club: 100% 

Plumbing             
  Storm water    Council: 

100%  
Council: 

100%  
Club: 

100% *** 
Council: 

100%  

  Spoon and 
Underground Drain 

To catch surface water 
from courts and direct 
to existing underground 
stormwater drains. 

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

  Spoon drain  cleaning leaves and 
debris of the surface  Club: 100% Club: 100% Club: 

100% *** Club: 100% 

Court Concrete 
Base              

  Court concrete base    Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  
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Synthetic Courts             

  

In accordance with 
the Manufacturer's 
Guidelines - Leaf 
blowing, leaf 
collection.  

Weekly Club: 100% Club: 100% Club: 
100% Club: 100% 

  

In accordance with 
Manufacturer's 
guidelines - Detailed 
synthetic surface 
care program, 
including general 
sweep and debris 
removal; deep 
grooming and sand 
distribution 
correction; algae 
control and 
removal. 

Quarterly 

Council: 
100% 

for first 3 
years, as per 

Turf One 
Maintenance 
Agreement. 

 
Club: 100% 

from 
October 

2022 
onwards. 

Council: 
100% 

for first 3 
years, as per 

Turf One 
Maintenance 
Agreement. 

 
Club: 100% 

from 
October 

2022 
onwards. 

Club: 
100% *** 

Council: 
100% 

for first 3 
years, as per 

Turf One 
Maintenance 
Agreement. 

 
Club: 100% 

from 
October 

2022 
onwards. 

Fences             

  
Boundary and 
Dividing (b/w courts 
4 & 5) Fence - Poles 

replacement and 
maintenance costs of 
fence poles 

Club: 100% Club: 100% Club: 
100% *** Club: 100% 

installation costs of 
fence poles 

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

  

Boundary and 
Dividing (b/w courts 
4 & 5) Fence - PVC 
Mesh 

replacement and 
maintenance costs of 
PVC mesh  

Club: 100% Club: 100% Club: 
100% *** Club: 100% 

installation costs of PVC 
Mesh  

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

Gates             

  
Gate Structure, 
locking mechanism 
and PVC mesh  

replacement and 
maintenance costs of 
gate  

Club: 100% Club: 100% Club: 
100% *** Club: 100% 

installation costs of 
gate  

Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

Netting             

  Net Posts and 
Netting    Club: 100% Club: 100% Club: 

100% Club: 100% 

Book a Court system           

  Structure   Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

  Equipment   Council: 
100%  

Council: 
100%  

Club: 
100% *** 

Council: 
100%  

  Software Licence   Club: 100% Club: 100% Club: 
100% Club: 100% 

Club Signage      Club: 100% Club: 100% Club: 
100% Club: 100% 

Waste Removal 
(inside leased area)     

Club: 
100% 

Club: 
100% 

Club: 
100% 

Club: 
100% 

Waste Removal 
(outside leased 

area) 
    Council: 

100%  
Council: 

100%  
Council: 

100%  
Council: 

100%  

Graffiti     Council: 
100%  

Council: 
100%  

Council: 
100%  

Council: 
100%  

Pest Control      Council: 
100%  

Council: 
100%  

Council: 
100%  

Council: 
100%  

Cleaning 

Collect, remove and 
dispose of leaf litter 
from spoon drain 
around the 
perimeter of the 
facility. 

Weekly Club: 100% Club: 100% Club: 
100% Club: 100% 
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UTILITIES             

Gas N/A    N/A N/A N/A N/A 

Water N/A   N/A N/A N/A N/A 

Electricity     Club: 100% Club: 100% Club: 
100% Club: 100% 

 

DocuSign Envelope ID: 8CED3260-955E-4B3A-B4BB-B085C487F391



69 
 

Councils Court Maintenance agreement - Year 1 – Oct 2019 – end Oct 
2020  
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Councils Court Maintenance agreement - Years 2 & 3 – Oct 2020 – 
end of Oct 2022  
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Annexure D – Fair Play Code  
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Annexure E – Child Safe Standards  
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Annexure F – Approach to Gambling Policy  
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Annexure G – Schedule of maintenance and manufactures guidelines  
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Annexure H – Certificate of Practical Completion  
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